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On appeal from the judgment of Justice Michael G. Emery of the Superior Court of
Justice, dated August 22, 2018.

REASONS FOR DECISION

[1] This is an appeal from a decision granting summary judgment dismissing

the action against the respondent insurer. The appellant was involved in a car
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accident where his vehicle was struck from behind. The appellant has liability
coverage under his own policy with the respondent insurer in accordance with s.
265 of the Insurance Act, R.S.0. 1990, c. 1.8, and s. 5 of the standard Ontario
motor vehicle liability policy on behalf of uninsured and unidentified automobiles.
An unidentified automobile is defined in the Policy as one where either the owner

or driver cannot be ascertained.

[2] The appellant argues that the motion judge erred by releasing the
respondent from the claim for the uninsured or unidentified automobile coverage.
He says that if the jury finds no liability on the part of either of the two driver
defendants at trial, then he should be able to recover from the respondent because
the jury’s verdict will mean that the accident was caused by an unidentified

automobile.

[8] The motion judge carefully analyzed the context for the appellant’s claim.
There is no dispute about the identity of the two other motorists involved in the
accident: either Jian Lin or Venessa Pica was the driver responsible for the
accident. There is no evidence that there was a third unidentified car and no one
takes the position that there was. The sole question at trial will be which, if either,
of the known vehicles or drivers was legally responsible for the accident. On that
basis, the motion judge correctly dismissed the appellant’'s claim against the

respondent because there is no alleged unidentified automobile.
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[4] The appeal is dismissed.

“K. Feldman J.A.”
“L.B. Roberts J.A.”
“Fairburn J.A.”



