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ENDORSEMENT

[1] While we are sympathetic to the appellant’'s position given the

respondent’s conduct, we are of the view that this appeal must be dismissed.
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[2] The application judge applied the correct legal test set out in Hansen
Estate v. Hansen, [2012] ONCA 112, at para. 34: “Was there a course of dealing
sufficient to intimate that the interests of all were mutually treated as constituting
a tenancy in common.” This was described as an “intensely fact specific inquiry”

and accordingly attracts deference on appeal.

[3] We do not agree that the application judge ignored or disregarded relevant
evidence. He recognized that while the relationship between the parties was
falling apart, it had not reached a point at which they had formed a mutual
intention to treat their interests in the matrimonial home as a tenancy in common.
There were no matrimonial proceedings and there had been no discussion of
division of property. It was clearly open to the application judge to make the
finding on the evidence before him that the appellant had failed to demonstrate a

mutual intention by her parents to sever their joint tenancy.

[4] The appellant moves to introduce fresh evidence. We are not persuaded
that it materially changes the picture that was presented to the application judge
in relation to the crucial issue, namely, was there evidence of the mutual intention

to sever the joint tenancy.

[5] Accordingly, the motion to admit fresh evidence is dismissed and the

appeal is dismissed.
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[6] Costs to the respondent fixed in

disbursements and applicable taxes.

the amount of $6000, inclusive of

“‘Robert J. Sharpe J.A.”
“‘E.A. Cronk J.A.
“B.W. Miller J.A.”



