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On appeal from the conviction entered on September 27, 2010 by Justice Robert
Smith of the Superior Court of Justice, sitting without a jury.

APPEAL BOOK ENDORSEMENT

[1]  In our view, the motion judge who dealt with the s. 11(b) issue did not err in
her determination that the unreasonable delay required her to go on to balance
the prejudice to the appellant against the societal interest in having a trial. We
agree with her that the delay here was unreasonable and that the absence of an
explanation from the Crown meant that the Crown had to bear full responsibility

for the delay in producing the forensic audit report.
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[2]  Nor would we interfere with the motion judge’s weighing of the prejudice to

the appellant against societal interest in having a trial.

[8] In doing so she was alive to any inferred prejudice to the appellant from
delay. Her finding that this being a documents case made the possibility of fading
memories less significant was entirely open to her. We do not view the trial
judge’s findings on the appellant’s credibility as based in any way on the passage

of time and therefore on the fading memory.

[4] We would therefore dismiss the appeal.



