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[1] The appellants seek costs as the successful party. The respondent seeks

costs relying on s. 32(1) of the Expropriations Act, R.S.0. 1990, c. E-26.

[2] The respondent’s reliance on s. 32(1) is misplaced. The section applies to
the Ontario Municipal Board and not to this court, and is triggered when the
Board has made an order awarding at least 85% of the amount offered by the
expropriating party. We have set aside the order of the Board. There is no order
of the Board in effect at this point. It cannot be said that the Board has
“‘determined” that any amount is owed, much less an amount that meets the

criteriain s. 32(1).

[3] If on the rehearing the respondents achieve an award that exceeds the
amount referred to in s. 32(1), costs payable pursuant to this order and/or the
respondents own costs arising from the appellate process may be recoverable
under s. 32(1): see Smith v. Alliance Pipeline Limited, 2011 SCC 7, 1 S.C.R. 160,
at paras. 62-66. The Board will have to make that determination if the issue

arises.

[4] The appellants are entitled to their costs in the Divisional Court, on the
leave application to this court, and on the appeal. Those costs should be on a
partial indemnity basis. The parties are virtually ad idem on the costs in the

Divisional Court. Having regard to the practice of this court and the doubtless
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significant overlap in the preparation for the appeal in the Divisional Court and

this appeal, the appellant’s claim for costs in this court is excessive.

[5] We fix the costs as follows:

. costs of the Divisional Court appeal $108,000;
and

. costs of the proceedings in the Court of Appeal
(the leave application and the appeal proper)

$45,000.

[6] Unfortunately, these reasons dictate that further proceedings may be
necessary to finally resolve the dispute between the parties. The respondents
have not acted in a capricious or inappropriate manner in resisting the appeals
brought by the appellant. We do not think it would be appropriate to require the
respondents to pay the substantial costs of the appeals while the proceedings
are still extant before the Board. Consequently, we direct that the costs awarded
above are not payable until a determination is made by the Board, the matter is

otherwise resolved, or this court orders otherwise.
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